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[12] WEBSTER, J. -- This breach of fiduciary duty action concerns an agent's common
law duty to disclose a material fact in a residential real estate transaction. Here, the
Lunsfords were trying to buy the Fraleys' home. Windermere Real Estate Company
represented both, and the three of them signed a dual agency addendum. During the
negotiations an agent learned from the Fraleys that a third party would make an offer on
the house. The parties dispute whether the agent told the Lunsfords. After the Fraleys
accepted the other offer, the Lunsfords sued Windermere, alleging that it should have
disclosed the other offer. Because a reasonable jury could find that the Lunsfords might
have changed their bargaining position had they known of the new offer, it could be a
material fact that Windermere should have disclosed. Further, nothing in the dual agency
addendum excused Windermere from disclosing information about another offer that it
learned about from the Fraleys. Hence, the trial court erred in granting summary
judgment to Windermere, and we reverse.

[13] FACTS

[14] Theresa and Harry Fraley wanted to sell their home, so they listed it with Juliet
Tuck, a Windermere real estate licensee. Tuck worked in Windermere's Bellevue West
office. D. S. and Linda Lunsford wanted to buy a house, and Betty Chandler, a real estate
licensee associated with Windermere Real Estate/East, Inc. represented them.

[15] When the Lunsfords decided to make an offer for the Fraley's home, Windermere
gave each of them a Consensual Dual Agency Addendum. Under that addendum, the
Fraleys and Lunsfords recognized that Chandler and Tuck were "Consensual Dual
Agents" who would represent both parties. Still, the addendum limited the disclosure of
confidential information by Windermere to one or the other:

[16] Except for known material defects or other specific disclosures required by law,
Seller and Buyer agree that the salesperson shall not be liable to either party for refusing
or failing to disclose confidential or privileged information without permission which in
the sole discretion of the salesperson could harm one party's bargaining position
including, but not limited, to financing information, motivation, price, terms, negotiating



strategies or other private matters. The Fraleys and the Lunsfords consented to the
addendum, and waived "any claims they may have arising from this [dual agency]
relationship."

[17] Although the parties subsequently agreed on price, they had difficulty resolving
issues arising from the Fraleys' earlier remodeling that was done without permits. The
parties made written counteroffers, but never signed an identical purchase and sale
agreement. During this process, the Lunsfords understood that Windermere would show
the house to potential buyers.

[18] While the Fraleys and Lunsfords negotiated, Kath Hawkes, another Windermere real
estate licensee, showed the property to the Thomases. The Fraleys told Chandler that they
expected to receive a higher offer from another buyer. Chandler alleges that she told the
Lunsfords about the Thomas offer, but the Lunsfords deny it. Nevertheless, the Lunsfords
believed that they had a binding agreement with the Fraleys. The Thomases offered to
buy the home, and the Windermere agents, in conjunction with a Windermere broker,
decided that the Fraleys and the Lunsfords had no binding agreement, and that Hawkes
would present the Thomases' offer. And Windermere did not advise the Lunsfords that it
would present the Thomas offer. The Fraleys sold to the Thomases.

[19] Although the Lunsfords sued the Fraleys, the Thomases, Windermere, its agents, and
its broker, it soon nonsuited the Fraleys and the Thomases, and eventually nonsuited all
defendants save Windermere. The Lunsfords and Windermere then participated in a
mandatory arbitration. That produced a $200 nominal damage award to the Lunsfords for
Windermere's breach of fiduciary duty; the arbitrator also awarded them attorney fees.
When Windermere filed for trial de novo, the parties stipulated to the facts and filed cross
motions for summary judgment. The trial court granted Windermere's motion for
summary judgment and for attorney fees, then granted the Fraleys' motion for attorney
fees. The Lunsfords appeal both awards.

[20] Discussion

[21] Fiduciary Duty Cause of Action

[22] The Lunsfords assert two breaches of fiduciary duty: (1) failing to disclose the
Thomas offer to them, and (2) actively promoting the interests of the Thomases over their
interests, resulting in a conflict of interest. *fn1

[23] A principal and an agent create an agency relationship by consenting to it. *fn2



Likewise, two principals can consent to the agent's request to simultaneously serve them,
even though they have adverse interests in a transaction. *fn3 If both principals consent,
the agent's relationship with each principal is characterized as a dual agency. *fn4
Although it may increase the agent's remuneration, dual agency is perilous. *fn5 For the
agent owes each principal the duties of utmost good faith, loyalty, and disclosure. *fn6
Despite having two principals, the dual agency must disclose information relevant to the
affairs entrusted to the agent. *fn7 But an agent need not disclose confidential
information of one principal to the other principal. *fn8

[24] Failing to Disclose

[25] Thus, under the common law, Windermere had a duty to disclose it if the
information was material to the transaction, but not if it was confidential. Usually,
materiality is a factual issue. *fn9 But if all reasonable minds could only reach one
Conclusion, the issue can be decided as a matter of law. *fn10 The Restatement offers
one measure of materiality, focusing on whether the agent should know that the
information will affect the principal's actions:

[26] An agent may have a duty to act upon, or communicate to his principal or to another
agent, information which he has received, although not specifically instructed to do so.
The duty exists if he has notice of facts which, in view of his relations with the principal,
he should know may affect the desires of his principal as to his own conduct or the
conduct of the principal or of another agent. *fn11 Some reasonable people would agree
that the existence of another offer (for more money) is material to a principal attempting
to purchase a house. As a result, because Chandler learned from the Fraleys of another
offer, a jury could find she breached her duty if she didn't disclose it.

[27] Mr. Lunsford's declaration unequivocally states that "I was not advised of the
existence of the Thomases offer and had no knowledge that the offer was to be presented
that evening of Friday, the 19th of February." But Chandler's declaration states that she
called Mr. Lunsford and informed him of another offer, but he responded that he believed
he had already bought the house. When she told him that the new offer would not make
the sale contingent on permits, he responded that he would never buy the house without
the permits. CP 96-97. On the other hand, Windermere stipulated that "the Lunsfords
were not advised that the Thomases' offer would be presented." *fn12 The Lunsfords'
general knowledge -- "that the property might be shown to other buyers while they
negotiated with the Fraleys"-- is not synonymous with Windermere's knowledge of the
existence and terms of the Thomas offer. Given this dispute over a material issue,
summary judgment for either party on the breach of Windermere's common law
disclosure duty is inappropriate.



[28] Nevertheless, Windermere seeks summary judgment by contending that the dual
agency addendum is "the central document to this case," *fn13 from which it argues:

[29] the addendum limits its duty of disclosure to "material defects and other disclosures
required by law." Resp. Br. at 14-15.

[30] it says that the Lunsfords had no right to be informed of submission of another offer
by another buyer. Resp. Br. at 21.

[31] Windermere proceeded in the only way it could and it acted to protect the interest of
all the parties in accordance with the written agency agreements. Resp. Br. at 22-23
(emphasis supplied) (this implies a fact not shown in the record: that Windermere, the
Fraleys, and the Thomases also signed a dual agency addendum).

[32] Windermere's handling of the transaction was completely consistent with the
addendum. Resp. Br. at 23-24.

[33] Thus, in Windermere's eyes, the agreement describes the full scope of its disclosure
duty, and did not require it to disclose the Thomas offer.

[34] On the one hand, the addendum between Windermere, the Lunsfords, and the
Fraleys limits Windermere's duties. For example, the agreement recognizes that "Buyer
and Seller have different interests." And it describes salespeople as facilitators who will
"do their best to see that both parties are treated fairly and honestly." Its concluding
paragraph contains a broad waiver: buyer waives "any claims they may have arising from
this relationship." Yet the agreement also conveys the idea that Windermere continues to
represent both the buyer and the seller. Hence, it is titled "Consensual dual agency
Addendum." (emphasis supplied). It states that then agents can "no longer serve as an
exclusive representative for the Buyer or the Seller." (emphasis supplied). Further, it
comes right out and states that Windermere "will represent both of you." The agreement
does not disclose Windermere's relationship with the Thomases, nor did the Lunsfords
agree to it.

[35] As regards Windermere's disclosure duties, the agreement allows Windermere to
remain mute only if the confidential or privileged information would harm one party's
bargaining position:

[36] Except for known material defects or other specific disclosures required by law,



Seller and Buyer agree that the salesperson shall not be liable to either party for refusing
or failing to disclose confidential or privileged information without permission which in
the sole discretion of the salesperson could harm one party's bargaining position
including, but not limited, to financing information, motivation, price, terms, negotiating
strategies or other private matters. The first clause ("except for known material defects")
excludes liability when Windermere discloses confidential information if the disclosure is
required by law. The remainder of this paragraph excludes liability when it fails to
disclose "confidential or privileged information . . . which . . . could harm one party's
bargaining position." In other words, the Lunsfords can recover for breach of
Windermere's disclosure duty when the alleged disclosure is (1) material, and (2) not
confidential information which would harm the other principal's bargaining position. We
have already concluded that a reasonable juror could find the information material.

[37] Thus, we must determine whether the existence and terms of a different buyer's offer
was privileged or confidential information which could harm one party's bargaining
position. But we need not decide whether the second offer was "confidential" if
disclosure was not harmful to the Fraleys.

[38] Disclosing the existence of a second offer potentially helps the Fraleys -- who might
benefit from a bidding war. And it would assist the Lunsfords in deciding whether to
submit a new offer. Thus, even if the information was confidential, the addendum does
not excuse Windermere's failure to disclose because it would not harm one party's
bargaining position. We thus find the addendum to be superfluous, rather than central, to
Disposition of this case. It does not define the scope of Windermere's duties, but only
excludes a few particularized confidences from disclosure.

[39] We need not consider Windermere's relationship with the Thomases. For here,
Chandler learned of the Thomas offer from the Fraleys, not the Thomases' agent.
Moreover, Windermere never disclosed its representation of the Thomases to the
Lunsfords, or sought their consent to that agency. Rather, the addendum promised that
Windermere will "represent both of you" [Lunsford and Fraley]. Thus, Windermere
cannot fairly contend that its failure to disclose was necessitated by its duties to the
Thomases.

[40] In Conclusion on the duty to disclose a material fact, the trial court erred in granting
summary judgment to Windermere.

[41] Conflict of Interest/Promoting Other Interests The other fiduciary claim alleged by
the Lunsfords focuses on the circumstances surrounding Windermere's presentation of
the Thomas offer.



[42] Yet this claim of fiduciary duty breach, as it implicates Windermere's duties to the
Fraleys, differs substantially from the previous claim. Importantly in this regard, the
"Lunsfords understood that the property might be shown while they negotiated with the
Fraleys." *fn14 And Windermere, as the latter's agent, had a duty to present them with all
written offers. *fnl5 After all, the dual agency agreement recognizes the different
interests of buyer and seller. As we noted in the previous section, the addendum limits
Windermere's duties. It would be unreasonable to read the agreement as requiring
Windermere to refuse to present other offers to the seller. What is more, we reject the
invitation to apply the conflict rules from the Rules of Professional Conduct to the
relationship between real estate agents and their joint principals. *fn16 Consequently, we
do not agree with the Lunsfords when they assert that presentation of the Thomas offer
created an irreconcilable conflict of interest.

[43] Nor have the Lunsfords established breach of fiduciary duty by Windermere at a
meeting attended by Chandler (their agent), Bruce Downs (a broker in Chandler's office)
and Don Riley (broker for the Windermere office that had received the Thomas offer).
After a meeting lasting less than an hour, Riley consulted with Windermere's attorney,
concluded that the Fraleys and Lunsfords had no binding agreement, and that
Windermere would present the Thomas offer. The record does not demonstrate the
disclosure of any confidential information at the meeting. Nor does it establish that
Windermere promoted the interests of one prospective buyer over another. Windermere
simply presented a written offer already received by one of its agents. Although that offer
competed with the Lunsfords offer, the Lunsfords recognized that Windermere would
continue to represent the "different" interests of the Fraleys. The trial court correctly
granted summary judgment as to this allegation of breach of fiduciary duty.

[44] Damages

[45] Windermere briefly asserts that "even if plaintiffs had a liability claim, they have no
damages. In fact, plaintiffs have now resorted to a claim for 'nominal damages."" *fnl7
Still, Windermere does not argue that the purported absence of compensatory damage is
an alternate basis upon which to affirm the trial court. Consequently, it is unnecessary for
us to address damages, and we decline to do so.

[46] Attorney Fee Award To The Fraleys

[47] The Lunsfords contest the trial court's attorney fee award to the Fraleys. They argue
that the Fraleys lacked standing to recover fees because they did not participate in the
mandatory arbitration or subsequent trial de novo.



[48] A prevailing party only recovers attorney fees when authorized by contract, statute,
or recognized ground in equity. *fnl8 Unsurprisingly, a party who seeks contractual
attorney fees must generally rely upon a binding contract. *fn19 Because the Lunsfords
"never reached a binding agreement with the Fraleys," *fn20 and the dual agency
addendum (which is binding) does not include an attorney fee provision, the Fraleys
cannot recover fees under the general rule. *fn21 Of course that rule has an exception: a
defendant who successfully defends a breach of contract lawsuit by proving the absence
of an enforceable contract is entitled to the benefit of the attorney fee provision in the
alleged contract.*fn22 Here, the Lunsfords sued the Fraleys for specific performance.
Because the Fraleys prevailed after being sued for enforcement, they are entitled to the
benefit of the contractual attorney fee provision. The Lunsfords argue however, that the
Fraleys lacked "standing" *fn23 to seek fees because they did not participate in the
arbitration or summary judgment proceeding. "Standing is a requirement that the
plaintiffs have been injured or been threatened with injury by governmental action
complained of, and focuses on the question of whether the litigant is the proper party to
fight the lawsuit." *fn24 It does not apply to the Fraley's motion for attorney fees. The
civil rules, on the other hand, allow a prevailing party to move for fees and costs no later
than fifteen days after the court takes action to dispose of all claims of all parties. *fn25
Because the Lunsfords did not designate the judgments entered below, we cannot
determine whether the Fraleys complied with CR 54(d). *fn26

[49] Because we find no basis for reversal, we affirm the attorney fee award to the
Fraleys. As we reverse the trial court's judgment in favor of Windermere, we decline to
address the substantive arguments relating to that attorney fee award.

[50] We reverse the summary judgment (and concomitantly, the attorney fee award) in
favor of Windermere. We affirm the judgment for attorney fees in favor of the Fraleys.
And we remand for trial the Lunsfords' claim that Windermere failed to disclose a
material fact. Affirmed in part, reversed in part.

[51] WE CONCUR

[52] Ann L. Ellington,

[53] Mary K. Becker.
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